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BOANES, Senior Circuit Judge. The def endant, John C.

Larrabee, was convicted of securities fraud after a jury trial
and sentenced to twenty-one nonths inprisonment, followed by
supervised release for a termof tw years. He was also fined
$20, 000. On appeal, the defendant argues that his conviction
shoul d be reversed and his sentence vacated because the evi dence
was insufficient as a matter of |aw Finding the evidence
sufficient to support the conviction, we affirm the district
court.
l.

We describe the facts briefly here, but delve into them
in greater detail where necessary for our discussion. Larrabee
was enpl oyed as Director of Fiduciary Services by the Boston | aw
firm of Bi ngham Dana & Gould (“Bingham Dana”). Larrabee, as
Director of Fiduciary Services, controlled the selection of
st ockbrokers for the placing of securities trades on behalf of
the trust accounts managed by Bingham Dana. D Angel o was
enpl oyed as a stockbroker by Pai neWebber, Inc. and Larrabee
directed a | arge share of Bi ngham Dana's business to D Angel o.
D Angel o and Larrabee also shared a personal and financial

rel ati onship.



From al nost Decenber 7, 1995 until Decenber 12, 1995,
Bi ngham Dana represented Bank of Boston in connection with a
potential nerger with BayBanks. This was a highly confidenti al
transaction. Though few attorneys at Bi ngham Dana were i nvol ved
in the transaction, Larrabee had daily contact with at | east
one, John Brown. Brown visited Larrabee's office frequently to
check stock prices and nonitor Brown's personal account.
Conmput er records indicate that Larrabee opened Brown's account
sunmary on Larrabee's conputer at 3:27 p.m and 3:28 p.m on
Decenmber 12, 1995.

At 3:29 p.m, one mnute after openi ng Brown's account

sunmary, Larrabee placed a call to D Angelo. The call |asted
one mnute and twelve seconds. | medi ately after Larrabee's
call, D Angelo called his tradi ng assistant, Krista Fl orano, and

entered orders to purchase approximately 11,000 shares of
BayBanks stock, priced at $85 per share, for his own account and
those of other famly menmbers and his girlfriend. When t he
trades were slow to be executed, he instructed Florano to cal

a Pai neWebber trader in New York to urge pronpt execution.
D Angelo remained on the line until the trades were executed
just prior to the market close at 4:00 p.m This particul ar
purchase and trading pattern was unusual for D Angel o. Thi s

purchase was nearly twice as large as his previous trades.
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Mor eover, Florano purchased 400 shares of BayBanks stock for her
own account because of the unusual pattern of trades. To her
know edge, D Angel o never had bought across all of his famly
accounts at once.

After the market closed on Decenber 12, 1995, Bank of
Bost on and BayBanks announced their merger. As a result of the
nmer ger, BayBanks stock price increased by $8 per share before
the market opened on Decenmber 13, 1995. Before the market
opened on December 13, D Angelo placed orders to sell all the
shares he purchased the previous evening. D Angelo realized a
profit for those accounts of approxi mtely $86, 750.

Pai neW\ebber attorneys questioned both D Angelo and
Fl oranp about those trades. D Angelo attenpted to speak with
Fl oranpo about her interview and unsuccessfully attenpted to
contact Larrabee. Larrabee and D Angel o eventually spoke for
approxi mately ei ght m nutes on the norning of Decenber 14, 1995.
Pai neWebber officials contacted a Bi ngham Dana attorney, Gerald
Rath, to informhimof their suspicions and that Larrabee's nane
would likely surface in an SEC investigation. Bi ngham Dana
attorneys then spoke with Larrabee about his contact wth
D Angel o.

On June 30, 1998, a federal grand jury returned a nine-

count indictment against co-defendants, John C. Larrabee and
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James L. D Angelo, charging each with securities fraud in
violation of 15 U S.C. 88 78j(b), 78ff(a) and aiding and
abetting in violation of 18 U S.C. § 2. The defendants were
tried separately and both were found guilty on all counts. Both
filed notices to appeal, but D Angelo has since w thdrawn his
appeal .

Larrabee seeks to reverse his conviction, arguing that
“[t] he evidence was not sufficient to prove beyond a reasonabl e
doubt t hat Larrabee "appropri at ed’ mat er i al nonpubl i c
information such that he could have 'm sappropriated that
information.” (italics in original). He further argues that
“[t] he evidence was not sufficient to prove beyond a reasonabl e

doubt that Larrabee 'm sappropriated mat er i al nonpublic

information for '"use' in 'connection with the purchase or sale

of a security.”



1.
At the conclusion of the government's case, the
def endant moved for judgnent of acquittal pursuant to Fed. R
Crim P. 29(a). The defendant failed, however, to renew his

notion at the close of his case, as is required. See United

States v. Concem, 957 F.2d 942, 950 (1st Cir. 1992) (when the
def endant does not renew its motion for acquittal, it is
consi dered wai ved). The jury returned a verdict against the
def endant; the defendant now chal |l enges the sufficiency of the
evi dence. Because the defendant failed to renew his chall enge
after the close of the evidence, we review his chall enge on

appeal for clear and gross injustice. United States v. Stein,

233 F.3d 6, 20 (1st Cir. 2000); United States v. Santiago, 83

F.3d 20, 23 (1st Cir. 1996); Concem 957 F.2d at 950. Even if
the chall enge were adequately presented, the evidence is nore
than sufficient to rationally support the verdict.

On appeal, we nust deterni ne whether the evidence,

taken in the light nost favorable to the
governnment--a perspective that requires us
to draw every reasonable inference and to
resolve credibility conflicts in a manner
consistent with the verdict--would permt a
rational trier of fact to find each el ement
of the crimes charged beyond a reasonabl e
doubt .

United States v. Santana, 175 F.3d 57, 62 (1st Cir. 1999);

Santiago, 83 F.3d at 23. This burden can be nmet by “either
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direct or circunstantial evidence, or by any conbination

t hereof .” Santiago, 83 F.3d at 23; see also United States v.

Sargent, 229 F.3d 68, 75 (1st Cir. 2000) (“[A] plaintiff is not
required to produce direct evidence: circunstantial evidence
is just as appropriate as direct evidence and is entitled to
be gi ven what ever wei ght the jury deens it shoul d be gi ven under
the circunmstances within which it unfolds.”) (internal quotation

marks omtted); United States v. Valerio, 48 F.3d 58, 63 (1st

Cir. 1995) (“[PJroof my lay entirely in circunstanti al
evi dence. ").
The gover nment br ought this case under a

m sappropriation theory of insider trading. See United States

v. O Hagan, 521 U S. 642 (1997). Under a m sappropriation
t heory,

a person conmts a fraud “in connection
with” a securities transaction, and thereby
violates 8 10(b) and Rule 10b-5, when he
m sappropriates confidential information for
securities trading purposes, in breach of a
duty owed to the source of the information
Under this t heory, a fiduciary's
undi scl osed, sel f-serving use of a
principal's information to purchase or sell
securities, in breach of a duty of loyalty
and confidentiality, defrauds the principal
of the exclusive use of the informtion.

[ T] he misappropriation theory outlaws
t radi ng on t he basi s of nonpublic
information by a corporate “outsider” in
breach of a duty owed not to a trading
party, but to the source of the infornmation.
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ld. at 652-53 (internal citation omtted). This can be, and

often is, proven by circunstantial evidence. See, e.q.

Sargent, 229 F.3d at 74-75. After careful review of the entire
record, we find that the evidence was sufficient for a jury to
concl ude beyond a reasonable doubt that Larrabee possessed
mat eri al, nonpublic informati on concerning a nmerger between Bank
of Boston and BayBanks and that he conveyed that information to
D Angel o, a stockbroker, wi th whom he had a cl ose personal and
financial relationshinp.

The defendant argues that proof of “opportunity” or
“access” to material, nonpublic information is not the same as
provi ng actual possession. That is correct, but does not carry
the day. While the defendant is correct that opportunity al one
does not constitute proof of possession, opportunity in
combi nation with circunstantial evidence of a well-tinmed and
wel | -orchestrated sequence of events, culmnating wth
successful stock trades, creates a conpelling inference of

possessi on by the tipper. See,_e.qg., SEC v. Warde, 151 F. 3d 42,

46-49 (2d Cir. 1998); EC v. Singer, 786 F. Supp. 1158, 1164
(S.D.N. Y. 1992); SEC v. Misella, 578 F. Supp. 425, 440-41
(S.D.N. Y. 1984).

After reviewing the record, and “resolving all doubts

and credibility issues in favor of the [governnent],” Sargent,
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229 F.3d at 75, we find that there was conpelling evidence for
a jury to determ ne that Larrabee possessed material, nonpublic
information. We exam ne nyriad factors, including (1) access to
information; (2) relationship between the tipper and the tippee;
(3) timng of contact between the tipper and the tippee; (4)
timng of the trades; (5) pattern of the trades; and (6)
attempts to conceal either the trades or the relationship
bet ween the tipper and the tippee.

The evi dence presented at trial, when pieced together,
pai nted a picture which allowed the jury to conclude beyond a
reasonabl e doubt that Larrabee possessed material, nonpublic
i nformati on about the Bank of Boston-BayBanks nerger. Larrabee

had the opportunity to access the information. See Sargent, 229

F.3d at 76 (tipper had access to the informtion because he
shared a small office with the source of the confidential
information). Larrabee was the Director of Fiduciary Services
at Bi ngham Dana. Begi nni ng on Decenber 7, 1995, Bi ngham Dana
represented Bank of Boston in connection with a potential merger
with BayBanks. This was a highly confidential transaction, with
only eight attorneys involved. Two of those eight attorneys,
John Brown and Donal d Abranms, worked on the seventeenth fl oor,
as did Larrabee. Copi es of docunents pertaining to the bank

nmerger were left in their “IN boxes, located in the nmain
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hal | way of the floor and copies were nmade in the copying room
| ocated across from Larrabee's office. The nanes of the banks
involved in the nerger were often substituted with code nanes,
but eventual ly documents were circulated with the correct party
nanmes.

Larrabee had daily contact with John Brown. Br own
visited Larrabee's office frequently to check stock prices and
noni tor Brown's personal account. Conmputer records indicate
that Larrabee opened Brown's account sunmary on Larrabee's
conputer at 3:27 p.m and 3:28 p.m on Decenber 12, 1995. Brown
testified that he did not recall telling Larrabee about the bank
merger, but admtted that he could not “say wth absolute
certainty that [he] didn't say something inadvertently” to
Larrabee.

Whil e Larrabee's access to the information is not
enough to prove that he actually possessed it, when we |ook
further, the inferences taken as a whole, are conpelling.
First, we note the relationship between Larrabee and D Angel o.

See Warde, 151 F.3d at 45, 48-49 (tipper and tippee had cl ose

personal friendship); Misella, 578 F. Supp. at 441 (tipper and
ti ppee were close personal friends). Larrabee and D Angelo
share a personal, financial and professional relationship.

Larrabee and D Angel o had been friends for along tinme and their
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fam |l ies had spent various weekends, holidays and vacations

t oget her. For exanple, the two famlies cel ebrated many New
Year's Eves together, including the vyear prior to this
transacti on. The Larrabees had an “open invitation”™ to

D Angel o' s vacation honme and visited it both with D Angel o and
wi t hout him

The two nen also shared a financial relationship.
There is evidence in the record that D Angelo nmade various
payments to Larrabee either directly or indirectly. For
exanpl e, D Angel o gave the Larrabee children nonetary Christnmas
presents. The record indicates that D Angel o made sone coll ege
tuition paynents for Larrabee's children and wote a check for
$1, 600 payable to Larrabee's Fidelity Investnments account. The
two college tuition paynents for Larrabee's son total ed al nost
$23,500, and were made by bank check. A paynment of $4,403 was
made for the daughter's tuition. Larrabee did not disclose this
financial relationship, in violation of Bingham Dana's conflict
of interest policy.

Their relationship also had a professional conponent.
Larrabee, as Director of Fiduciary Services, controlled the
sel ection of stockbrokers for the placing of securities trades
on behalf of the trust accounts managed by Bi ngham Dana. The

evi dence shows that Larrabee directed a | arge share of Bi ngham
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Dana's business to D Angelo. In fact, Larrabee estinmated that
he gave seventy-five to eighty percent of Bingham Dana's
busi ness to D Angel o. Bi ngham Dana was D Angel o's | argest
client.

The timng of the events is also significant. See

Warde, 151 F.3d at 47-48 (timng of purchases coincided with

contact between tipper and tippee); Adler, 137 F.3d 1325, 1340
(11th Cir. 1998) (suspicious timng of phone calls and trades);

cf. SEC v. Truong, 98 F. Supp. 2d 1086, 1097-99 (holding that

there was no insider trading when, inter alia, trading did not
occur imredi ately after the calls, but throughout the foll ow ng

week); see also Musella, 578 F. Supp. at 441 (timng of trades

significant). Here, the evidence shows that Larrabee opened t he
account summary of John Brown at 3:27 p.m and 3:28 p.m on
Decenmber 12, 1995. One mnute later, at 3:29 p.m, Larrabee
called D Angelo. The call |asted one m nute and twel ve seconds.
| medi ately thereafter, D Angelo called his trading assistant,
Krista Floranb. They spoke for fourteen m nutes and D Angel o
pl aced an order for approximately 11,000 shares of BayBanks
st ock.

The pattern of the stock purchase is another piece in

the puzzle. See Sargent, 229 F.3d at 73 (largest investnent of

the year); Warde, 151 F.3d at 48 (“uncharacteristic, substanti al
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and exceedingly risky investnents” suggested insider trading);
Musella, 578 F. Supp. at 441 (unusual trade pattern).
| medi ately after Larrabee called D Angel o on Decenber 12, 1995,
D Angelo called his trading assistant, Floranp, and entered
orders to purchase approximtely 11,000 shares of BankBanks
stock, priced at $85 per share, for his own account and those of
other famly nenmbers and his girlfriend. D Angel o purchased
approxi mately $870, 048 worth of BayBanks stock. This purchase
was nearly twice as large as any of his previous trades.
| medi ately after talking with D Angelo, Floranmo called her
husband and t hen purchased 400 shares of BayBanks stock for her
personal account.

VWhen the trades were slow to execute, D Angelo
instructed Floramp to call a Pai neWebber trader in New York to
urge pronpt execution. Floramo testified that she did not
recall any other tine, in all the years that she worked for him
when D Angel o asked her to do this. D Angel o renmni ned on the
line until the trades were executed just prior to the close of
the market at 4:00 p.m Floranp testified that this trade was
unusual for D Angelo: i.e., the amount of shares and the fact
that they were purchased for his famly accounts.

After the market cl osed on Decenmber 12, 1995, BayBanks

and Bank of Boston announced their merger. BayBanks' stock
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woul d be converted into shares of Bank of Boston. As a result,
BayBanks stock price increased $8 per share before the market
opened on Decenber 13, 1995. Before the market opened on
Decenber 13th, D Angelo placed orders to sell all of the shares
he purchased the previous evening. D Angelo, his famly and
girlfriend realized a profit for those accounts of approximtely
$86, 750.

We also find significant the efforts of D Angel o and
Larrabee to conceal their relationship and the purchases made by
D Angel 0. See Warde, 151 F.3d at 47 (“[Defendant's] resort to
deceptive trading practices supports an inference that he was
trading illegally on insider information.”). The afternoon
after Bank of Boston and BayBanks announced their nmerger, Eric
Sel zer, managi ng attorney at Pai neWebber, contacted D Angelo to
i nqui re why D Angel o purchased BayBanks stock the previous day.
They spoke for approximately thirty m nutes. D Angel o then
informed Floranmop that he had been questioned by Pai neWebber
attorneys and that she m ght be questioned as well. Thereafter,
t he Pai neWebber attorney called Floramb to discuss D Angelo's
tradi ng of BayBanks stock. The call lasted fromfive to ten
m nut es.

After work, Floranmp contacted her own attorney. That

evening, Floramp arrived home to find three nessages from
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D Angel o. Floranmpo returned his call. D Angel o asked her about
her conversation wth the PaineWbber attorney, but she
responded that she could not speak to him on the matter.
D Angel o asked her to neet himfor coffee the follow ng norning
at the Mobil Mart next to the office. He had never asked her to
do this before. She agreed, but instead went directly to work.

D Angel o attenpted to contact Larrabee at hone during
the evening of Decenber 14. Phone records indicate that
Larrabee called D Angel o at work on the norning of Decenber 14
and the two spoke for approximately eight m nutes. D Angel o
call ed Larrabee again that evening at honme at approximtely
9:00-9:30 p.m Larrabee told D Angelo that he could not talk
and hung up.

The Pai neWebber attorney contacted D Angelo again in
t he nmorning on Decenber 14. The attorney then called Gerald
Rath, a partner at Bingham Dana, to give him“a heads up.” The
Pai neWebber attorney informed Rath that Bingham Dana would
likely receive other calls regarding the D Angelo trades,
particularly from the SEC The Pai neWebber attorney then
descri bed his suspicions about D Angel o and Larrabee.

Later that afternoon, Rath and Bi ngham Dana nmanagi ng
partner, Jay Zimerman, nmet with Larrabee. When asked about his

relationship with D Angelo, Larrabee told them about their
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prof essional relationship. Rath testified that he was made to
bel i eve that Larrabee and D Angelo were not close friends but
t hey shared “an occasional social relationship.” Rath directly
asked Larrabee about any financial relationship--whether there
were any checks or noney back and forth. Larrabee responded
that there was nothing of value with the exception of one $100
Christmas gift from D Angelo to Larrabee's children. Larrabee
did not nmention any of the other paynents nade by D Angel o.
Rat h al so questioned Larrabee about recent contact that he had
with D Angelo. Rath directly asked Larrabee when the |ast tinme
he spoke with D Angel o. Larrabee responded that it was sonetine

earlier in the week. In reality, it was earlier that norning.

We find that there was conpelling evidence for a jury
to determne that Larrabee possessed material, nonpublic
i nformation: Larrabee's access to the information; t he
rel ati onship between Larrabee and D Angel o; the timng of the
contacts between Larrabee, D Angelo and the trades; the pattern
of the trades; and the attenpts by Larrabee and D Angelo to
conceal the trades and their relationship with each other. When
assenmbl ed, the pieces of the puzzle create a picture that
supports the inference that Larrabee did possess material,

nonpubl i c i nformati on about t he bank nmer ger .
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The defendant al so argues that “the evidence of M.
Larrabee's 'use’ of any '"appropriated i nformation was
insufficient to establish'm sappropriation' beyond a reasonabl e
doubt.” (ltalics in original). The defendant contends that the
evidence was insufficient for the jury to infer that Larrabee's
tip to D Angelo was intended for use in connection with the
purchase or sale of a security. The second requirenent of an
insider trading violation is that “the m sappropriator's
deceptive use of information be in connection with the purchase
and sale of [a] security.” O Hagan, 521 U S. 642, 655-56
(alteration in original) (internal quotation marks omtted).

Larrabee argues that even assum ng arguendo that he did
possess the material, nonpublic information, the evidence is
insufficient for a jury to infer that he gave that information
to D Angelo with the intent that D Angel o use that information
to purchase or sell securities. We di sagree. The
circunstantial evidence detailed above nore than adequately
supports the conclusion that Larrabee i ntended that D Angel o use
the information for purchase or sale of the security.

The tipper's know edge that he or she was
br eachi ng a duty to t he owner of

confidenti al i nformati on suffices to
establish the tipper's expectation that the
breach will lead to sonme kind of m suse of

the information. This is so because it may
be presumed that the tippee's interest in
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the information is, in contenporary jargon,
not for not hing.

Sargent, 229 F.3d at 77 (quoting United States v. Libera, 989

F.2d 596, 600 (2d Cir. 1993)).
.

Based on our review of the entire record, we find that
there was sufficient evidence for the jury to conclude beyond a
reasonabl e doubt that the defendant appropriated material,
nonpublic informati on and then m sappropriated that informtion
for use in connection with the purchase or sale of a security.
There was no clear and gross injustice, and the defendant's

conviction is, therefore, affirned.
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